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Guidelines For Preparing Your Terms & Conditions   


· The AQR has drafted Terms and Conditions, which are relevant for companies and individuals working in qualitative research.  We have taken legal advice in developing the Terms & Conditions and Guidelines, however, they are only guidelines and you should ensure that they are adapted and legally checked to reflect the nature of your work and to cover your requirements.

· You are free to write Terms & conditions of business in any way you chose, however you must ensure that they would stand up in a court of law.

· We recommend that you always obtain written acceptance of a proposal or project.  To make this formal and easy for your client we recommend that you use a Project Confirmation Form.  We have drafted one as a guideline.   See notes below to accompany this form.

· In the Terms & Conditions you should insert your name or company name where indicated.  Text in italics may or may not be relevant and you may wish to develop as you consider appropriate.

· There can be dispute over whose terms and conditions apply, the client’s or yours.  Using the project acceptance form and the request for changes in writing in point 1 ensure that your terms and conditions apply.

Notes to accompany the Terms & Conditions

Regarding fees & invoicing

· In this section, cover all points relating to costs and payment.

· Companies work in different ways, some charge 100% of the costs on commissioning, depending on the size of the project.  You may decide to charge 100% on smaller projects, in the example we have used £10,000, however, you may specify whatever value you feel appropriate.

· Many companies charge a part percentage on commissioning and the remainder on completion.  This may be for example 50%:50% or 70%:30%.  You may consider different approaches depending on the size of the project and/or whether your client is a prompt or slow at paying invoices.  Some companies have an internal policy of not paying invoices for 3 months, despite any terms and conditions you may stipulate.

· In the case of international work where the value of projects tends to be larger and there are third parties to pay, you may consider the following as an alternative:

For projects of less than £50,000, an invoice for the full amount will be sent on confirmation of the project.

For projects of £50,000 and over, an initial invoice of 70% of the price quoted will be sent on confirmation of the project, and the balance will be invoiced on presentation of the findings

· If you are invoicing a company in the UK then VAT is applicable if you are VAT registered.  If you are invoicing a company based abroad, they are exempt from VAT.

Cost assumptions

· Specific details regarding cost assumptions are likely to be outlined in the proposal, however you may want to include some general assumptions in your Terms & Conditions.

· Regarding stimulus material this may be charged on at cost or a handling charge added.  You should clarify your approach in your Terms & Conditions.

Confirmation, cancellation & termination 

· Sometimes projects don’t go to plan and it is important that you have made your client aware of the implications of cancelling a project at the last minute or part way through fieldwork. It is up to you how much you wish to charge for cancellation but you must make it clear at the outset of the work.

· You will need to consider direct costs i.e. the cost of your time in administering and set up the project; the costs incurred in recruitment, which may include incentives; executive time; and also the loss of earnings.

· We recommend that you make it clear at what point cancellation charges are incurred and what they will be.  You may have different scenarios which would incur different cancellation charges depending on when the project is cancelled, eg before fieldwork, during fieldwork, after fieldwork; which you can outline in your Terms & Conditions.

Working practice

· It is important that the market research industry maintains high standards of practice and we recommend that you refer to the MRS Code of Practice in your Terms & Conditions.  Rule B.29 states 

‘Researchers must ensure that Clients are aware of the existence of this Code and of the need to comply with its requirements’

We recommend that you specify in your proposal that a copy of the MRS Code of Conduct can be found on the web MRS site or made available on request.

· You may also wish to refer to codes of conduct or best practice endorsed by other organisations you belong to eg British Market Research Society, ESOMAR

· Point 20 relating to professional indemnity is optional.  The fact that you have Professional Indemnity Insurance (if you have) is more a point of information than a term of business.  However you may wish to limit your liability in the event that you are taken to court.  The wording in the example limits your liability to the level to which you are covered by your professional indemnity insurance.  

· If a client is requesting proposals from a considerable number of agencies (more than 3) you may consider requesting some payment for your time and effort.  In the example we have quoted £500, but you may charge whatever rate you feel appropriate.  Make this clear to your client/potential client at the outset before you prepare the proposal.  

· Stimulus material can be expensive to prepare and produce.  During research, due to transportation and handling by researchers and respondents, stimulus material can get worn and damaged.  It is advisable to discuss with your client any concerns regarding the robustness of any product prototypes or the likely condition of stimulus material following research.  It is advisable to make it clear in your terms and conditions that the client is responsible for insurance of stimulus material.

· Points 18-19 refer to the Data Protection Act and the confidentiality of respondents, their identity, personal records and data. You have responsibilities as a data handler or data controller that you must take responsibility for.  The MRS has published a booklet – A Basic Guide to the Data Protection Act 1998 Guidelines - which you may find useful. If you pass audio and or video material onto your clients you must have obtained respondents written permission.  We recommend that you prepare a letter gaining your clients written agreement that any audio or video material will be used in the manner you agreed with respondents.

· Regarding the storage of material relating to research projects, it is up to you to agree with your client how long records will be kept.  The Data Protection Act state that records should not be kept for longer than necessary.  Requirements may vary according to the type of study eg one off project vs longitudinal study.  We recommend that you indicate your standard practice in your terms and conditions and review individual project/client needs as appropriate.  You should destroy any material securely i.e. shredding documents and blanking or destroying audio/video tapes.

Copyright and confidentiality

· If there is anything in your proposal or work that you wish to maintain ownership of, then make this clear in your Terms & Conditions.  The MRS Code of Conduct outlines that ‘Records remain the property of the client (B.20) and the researcher (B.21)’.

· Authorship and copyright is defined in Chapter IV of the Copyright Designs and Patents Act 1988.  You may wish to state your requirements in detail, for example:

As author of the materials [company name] hereby asserts its rights as defined by Chapter IV of the Copyright Designs and Patents Act 1988.  The name of [company name] shall only be quoted or used in connection with materials with prior written consent of [company name].  Where consent is granted, then the name [company name] shall feature clearly and prominently and in close proximity to the materials

Regarding international work

· Interest rates fluctuate so you need to cover yourself against increased costs.  Point 26 refers to this.  Quote the reference for your exchange rates eg those quoted weekly in the Financial Times ‘Guide to World Currencies’ or your bank e.g. Barclays Bank, HSBC plc etc.

· International disputes can be costly and different countries have different legal practices.  In your contract with research suppliers in different countries, it is recommended that you stipulate that any dispute be governed by English Law, in UK courts.

· Point 38 stipulates that professional indemnity is subject to UK court jurisdiction.

· We recommend that you stipulate in which currency you wish to be paid eg Sterling or other currencies eg the Euro, and your conditions concerning payment.  Point 7 refers to this.

Guidelines relating to the ‘Project Confirmation Form’

· It is absolutely essential to obtain written confirmation, verbal confirmation may be insufficient in a legal case.  Make it easy for your client to give you written acceptance.  We have drafted a Project Acceptance Form - You complete all the details regarding the project on the form and sign it.  Then send to your client asking them to sign in agreement and send it back to you.  You should both retain a copy.  The Project Confirmation Form also ensures that they have agreed your terms and conditions.

· You may wish to attach details of the project costing (or incorporate them into the body of the form) and your terms & conditions.  You should make clear which version of your terms & conditions apply as they may be amended from time to time.

· For international research, the form can be adapted for use with research agencies working on your behalf, detailing costs that you have included and any agreed exclusions and your conditions of business.
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